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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 23,2018

Mr. Kenneth Moreland
Assistant General Counsel
Office of the Governor
P.O. Box 12428

Austin, Texas 78711

OR2018-07128A

Dear Mr. Moreland:

This office issued Open Records Letter No. 2018-07128 (2018) on March 28, 2018. Since
that date, we have received new information that affects the facts on which this ruling was
based. Consequently, this decision serves as the corrected ruling and is a substitute for the
decision issued on March 28, 2018. See generally Gov’t Code § 552.011 (providing that
Office of Attorney General may issue decision to maintain uniformity in application,
operation, and interpretation of Public Information Act (“Act”)). This ruling was assigned
ID# 713521.

The Office of the Governor (the “governor’s office”) received a request for all Texas
Enterprise Fund formal applications and agreements since the fund’s inception.! You state

'You state the governor’s office sent the requestor a cost estimate of charges pursuant to section
552.2615 of the Government Code, and the requestor accepted the cost estimate. See Gov’t Code § 552.2615.
The estimate of charges required the requestor to provide a deposit for payment of anticipated costs under
section 552.263 of the Government Code. See id. § 552.263(a). You also inform us the governor’s office
received the required deposit on December 19, 2017. See id. § 552.263(e) (if governmental body requires
deposit or bond for anticipated costs pursuant to section 552.263, request for information is considered to have
been received on date governmental body receives bond or deposit).
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you will redact account numbers pursuant to section 552.136 of the Government Code.? You
claim some of the submitted information is excepted from disclosure under section 552.104
ofthe Government Code. You also state release of the submitted information may implicate
the proprietary interests of numerous third parties. Accordingly, you state you notified the
affected third parties of the request for information and of their rights to submit arguments
to this office as to why the submitted information should not be released. See Gov’t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in the Act in certain circumstances). We have received
comments from some of the third parties.> We have considered the submitted arguments and
reviewed the submitted information.

Initially, we note you have marked some information as not responsive. This ruling does not
address the public availability of the non-responsive information and the governor’s office
need not release it to the requestor. We also note Charles Schwab argues some of its
information is not responsive to the request for information. However, we note the Act
requires a governmental body to make a good-faith effort to relate a request to information
the governmental body holds or to which it has access. See Open Records Decision Nos. 563
at 8 (1990), 561 at 8-9 (1990), 555 at 1-2 (1990), 534 at 2-3 (1989). Because you have
submitted the information at issue for our review, we find the governor’s office has made a
good-faith effort to submit information that is responsive to the request, and we will address
the arguments against disclosure of this information.

We also note E & Y and ZAH argue against release of information that was not submitted
by the governor’s office. This ruling does not address information that was not submitted

2Section 552.136(c) of the Government Code allows a governmental body to redact the information
described in section 552.136(b) without the necessity of seeking a decision from the attorney general. See id.
§552.136(c). If a governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(e). Seeid. § 552.136(d), (e).

*We have received comments from the following third parties: ADP, LLC (“ADP”); Allstate Insurance
Company (“Allstate™); Apple, Inc. (“Apple™); Arconic, Inc. f/k/a Alcoa. Inc. (“Arconic”); BASF Corporation
(“BASF”); Charles Schwab & Co, Inc. (“Charles Schwab”); Chevron U.S.A, Inc. (“Chevron™); CITGO
Petroleum Corporation (“CITGO”); Comerica Incorporated and Comerica Bank (“Comerica”); Consolidated
Electrical Distributors, Inc. (“CED”); Cordish Companies & Arlington Live, LLC (“Cordish”); Corrigan OSB,
LLC (“Corrigan™); The Dow Chemical Company (“Dow”); Ebay Inc. and Subsidiaries (“Ebay”); Ernst &
Young LLP (“E&Y?”);Fred’s, Inc. (“Fred’s”); Fritz Industries, Inc. (“Fritz””); GATX Corporation (“GATX");
General Motors, LLC (“GM”); GGNSC Holdings LLC (“GGNSC”); Golden State Foods Corp. (“GSF”);
Health Management Systems, Inc. (“HMS”); Hefei Risever Machine Co., LTD (“Risever”);Hulu. LLC
(“Hulu™); Impact DataSource, LLC (“Impact™); Jacobs Engineering Group, Inc. (“Jacobs™); JSW Steel, Inc.;
Klein Tools, Inc. & ZAH Group, Inc. (collectively “ZAH”); Kubota Tractor Corporation (“Kubota™); Kuraray
America, Inc. (“Kuraray”); Lockheed Martin (“Lockheed”); Louis Vuitton U.S. Manufacturing, Inc.; Newly
Weds Foods Inc. (“NWF”); Okidata Americas, Inc. (“Okidata”); Omnitracs, LLC (“Omnitracs”);Pacific Dental
Services, LLC (“PDS”); Payless ShoeSource, Inc. (“Payless™); PepsiCo, Inc. (“Pepsi”); Ruiz Food Products,

“Inc. (“Ruiz”); Space Exploration Technologies Corp. (“SpaceX™); Thomson Reuters Inc. (“Thomson Reuters™);
Toyota Motor North America Inc. (“Toyota™); United Services Automobile Association (“USAA™); United
States Bowling Congress (“USBC”); Westlake Chemical; and Visa.
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by the governor’s office and is limited to the information the governor’s office has submitted
as responsive for our review. See Gov’t Code § 552.301(e)(1)}(D) (governmental body
requesting decision from attorney general must submit copy of specific information
requested).

Next, we note some of the requested information was the subject of previous rulings from
this office. Accordingly, to the extent the law, facts, or circumstances on which these prior
rulings based have not changed, the governor’s office must continue to rely on them as
previous determinations and withhold or release the identical information in accordance with
those rulings. See Open Records Decision No. 673 at 6-7 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes information is or is not excepted from disclosure). To the extent the
submitted responsive information is not identical or the law, facts, or circumstances on which
these prior rulings based have changed, we address the submitted arguments against
disclosure. Furthermore, we note section 552.007 of the Government Code provides that,
if a governmental body releases information to any member of the public, the governmental
body may not withhold such information from further disclosure unless its public release is
expressly prohibited by law or the information is confidential under law. See Gov’t Code
§ 552.007; Open Records Decision No. 518 at 3 (1989); see also Open Records Decision
No. 400 (1983) (governmental body may waive right to claim permissive exceptions to
disclosure under the Act, but it may not disclose information made confidential by law).
Accordingly, pursuant to section 552.007, the governor’s office may not now withhold any
previously released information unless its release is expressly prohibited by law or the
information is confidential under law.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from any
of the remaining third parties explaining why the submitted information should not be
released. Therefore, we have no basis to conclude the remaining third parties have protected
proprietary interests in the submitted information. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the governor’s office may not withhold the submitted information on the basis
of any proprietary interest the remaining third parties may have in the information.

USBC claims some of its information is protected by the attorney-client privilege. Texas
Rule of Evidence 503(b)(1) provides the following:
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A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or the
lawyer’s representative to a lawyer representing another party in a
pending action or that lawyer’s representative, if the communications
concern a matter of common interest in the pending action;

(D) between the client’s representatives or between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

Tex. R. Evid. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. Id. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, USBC must 1) show that the document is a communication transmitted
between privileged parties or reveals a confidential communication; 2) identify the parties
involved in the communication; and 3) show that the communication is confidential by
explaining that it was not intended to be disclosed to third persons and that it was made in
furtherance of the rendition of professional legal services to the client. See Open Records
Decision No. 676 (2002). Upon a demonstration of all three factors, the entire
communication is confidential under rule 503 provided the client has not waived the
privilege or the communication does not fall within the purview of the exceptions to the
privilege enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996)
(privilege extends to entire communication, including facts contained therein); In re Valero
Energy Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14™ Dist.] 1998, orig.
- proceeding) (privilege attaches to complete communication, including factual information).

USBC asserts the information at issue includes attorney-client privilege markings. However,
we note the information at issue is contained in a document that was created specifically to
submit to the governor’s office for the purpose of applying to the Texas Enterprise Fund and
was communicated directly to the governor’s office. Upon review, we find USBC has not
demonstrated the information at issue constitutes privileged attorney-client communications
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for the purpose of Texas Rule of Evidence 503. Accordingly, the governor’s office may not
withhold the information at issue on that basis.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.”
Boeing Co. v. Paxton, 466 S.W.3d 831, 841 (Tex. 2015). The governor’s office states it has
specific marketplace interests in Exhibit B because the governor’s office is competing against
other states attempting to recruit businesses to relocate or expand their businesses in their
respective states. The governor’s office states release of Exhibit B would seriously
disadvantage Texas by permitting other states to directly approach these entities with
competing incentives. Based on these representations and our review, we find the governor’s
office has demonstrated it has specific marketplace interests and may be considered a
“competitor” for purposes of section 552.104. Therefore, we find the governor’s office has
demonstrated release of Exhibit B would cause specific harm to the governor’s office’s
marketplace interests in a particular competitive situation. Accordingly, the governor’s
office may withhold Exhibit B under section 552.104 of the Government Code.*

Next, we address the third parties’ submitted arguments for the remaining responsive
information. Apple contends the governor’s office is not required to release a portion of its
information at issue because this information is commercially available. Section 552.027 of
the Government Code provides as follows:

(a) A governmental body is not required under this chapter to allow the
inspection of or to provide a copy of information in a commercial book or
publication purchased or acquired by the governmental body for research
purposes if the book or publication is commercially available to the public.

(b) Although information in a book or publication may be made available to
the public as a resource material, such as a library book, a governmental body
is not required to make a copy of the information in response to a request for
public information.

(c) A governmental body shall allow the inspection of information in a book
or publication that is made part of, incorporated into, or referred to in a rule
or policy of a governmental body.

Gov’t Code § 552.027. Section 552.027 is designed to alleviate the burden of providing
copies of commercially available books, publications, and resource materials maintained by
governmental bodies, such as telephone directories, dictionaries, encyclopedias, statutes, and
periodicals. Apple states the information at issue is available “to the public through

“As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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commercial or other sources.” Upon review, however, we find Apple has failed to
demonstrate the information at issue came from the type of commercial book or publication
purchased or acquired by a governmental body for research purposes as contemplated by
section 552.027. See id. § 552.027(a). Therefore, the information at issue is not subject to
section 552.027, and must be released unless it falls within an exception to disclosure. Id
§§ 552.006, .021, .301, .302.

Next, as noted above, section 552.104(a) of the Government Code excepts from disclosure
“information that, if released, would give advantage to a competitor or bidder.” Id.
§ 552.104(a). A private third party may also invoke this exception, which is subject to the
test discussed above. Boeing, 466 S.W.3d at 833. ADP, Allstate, Apple, BASF, Charles
Schwab, Chevron, CITGO, Comerica, Ebay, E & Y, Fred’s, Fritz, GM, GSF, Hulu, Impact,
Jacobs, Kuraray, NWF, Okidata, Omnitracs, Payless, PDS, Ruiz, Space X, Thomson Reuters,
USAA, and Westlake Chemical each state they have competitors and release of their
information at issue would give their competitors an advantage. After review of the
information at issue and consideration of the arguments, we conclude the governor’s office
may withhold the information we indicated under section 552.104(a).’

Section 552.110 protects (1) trade secrets obtained from a person and (2) commercial or
financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. See Gov’t Code § 552.110(a)~(b).
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts, which
holds a trade secret to be: '

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the
business. . . . A trade secret is a process or device for continuous use in the
operation of the business. . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade
secret, this office considers the Restatement’s definition of trade secret as well as the

*As our ruling on this information is dispositive, we need not address the remaining arguments against
its disclosure.
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Restatement’s list of six trade secret factors.® RESTATEMENT OF TORTS § 757 cmt. b. This
office must accept a claim that information subject to the Act is excepted as a trade secret
if a prima facie case for the exception is made and no argument is submitted that rebuts the
claim as a matter of law. See -ORD 552 at 5. However, we cannot conclude
section 552.110(a) is applicable unless it has been shown the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). We note pricing information
pertaining to a particular contract is generally not a trade secret because it is “simply
information as to single or ephemeral events in the conduct of the business,” rather than “a
process or device for continuous use in the operation of the business.” RESTATEMENT OF
TORTS § 757 cmt. b; see also Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 255
(1980), 232 (1979), 217 (1978).

Section 552.110(b) protects “[clommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id.,; see also ORD 661 at 5 (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm).

In advancing its arguments, we understand HMS to rely, in part, on the test pertaining to the
applicability of the section 552(b)(4) exemption under the federal Freedom of Information
Act to third-party information held by a federal agency, as announced in National Parks &
Conservation Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974). The National Parks

The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount of effort or money expended by [the company] in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or
duplicated by others. .

RESTATEMENT OF TORTS § 757 ecmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 (1982),
255 at 2 (1980).
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test provides that commercial or financial information is confidential if disclosure of
information is likely to impair a governmental body’s ability to obtain necessary information
in the future. National Parks, 498 F.2d at 765. Although this office once applied the
National Parks test under the statutory predecessor to section 552.110, that standard was
overturned by the Third Court of Appeals when it held National Parks was not a judicial
decision within the meaning of former section 552.110. See Birnbaum v. Alliance of Am.
Insurers, 994 S.W.2d 766 (Tex. App.—Austin 1999, pet. denied). Section 552.110(b) now
expressly states the standard to be applied and requires a specific factual demonstration that
the release of the information in question would cause the business enterprise that submitted
the information substantial competitive harm. See ORD 661 at 5-6 (discussing enactment
of section 552.110(b) by Seventy-sixth Legislature). The ability of a governmental body to
continue to obtain information from private parties is not a relevant consideration under
section 552.110(b). Id Therefore, we will consider only the interest of HMS in the
information at issue.

Upon review, we find CED, Corrigan, HMS, Kubota, Pepsi, Risever, Toyota, and Visa have
each established the release of some of the remaining information at issue would cause them
substantial competitive injury. Accordingly, the governor’s office must withhold the
information we indicated under section 552.110(b). However, we find Cordish, Dow,
Lockheed and Risever have failed to demonstrate the release of any of the remaining
information would result in substantial harm to their competitive positions. See Open
Records Decision Nos. 661 (for information to be withheld under commercial or financial
information prong of section 552.110, business must show by specific factual evidence that
substantial competitive injury would result from release of particular information at issue),
509 at 5 (1988) (because costs, bid specifications, and circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts is too speculative), 319 at 3 (information relating to organization and
personnel, professional references, market studies, qualifications, and pricing are not
ordinarily excepted from disclosure under statutory predecessor to section 552.110), 175 at 4
(1977) (résumés cannot be said to fall within any exception to the Act). Therefore, the
governor’s office may not withhold any of the remaining information at issue on this basis.

Cordish, Dow, Lockheed, and Risever also claim their information is excepted under
section 552.110(a) of the Government Code. Upon review, we find Cordish, Dow,
Lockheed, and Risever have failed to establish a prima facie case any portion of the
remaining information meets the definition of a trade secret, nor has the companies
demonstrated the necessary factors to establish a trade secret claim for the information at
issue. See ORDs 402 (section 552.110(a) does not apply unless information meets definition
of trade secret and necessary factors have been demonstrated to establish trade secret claim),
319 at 2 (information relating to organization, personnel, market studies, professional
references, qualifications, experience, and.pricing not excepted under section 552.110).
Accordingly, the governor’s office may not withhold any of the remaining information at
issue under section 552.110(a) of the Government Code.
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Apple, Cordish, Fred’s, GATX , GGNSC, Payless, and Risever raise section 552.131 of the
Government Code for portions of the remaining responsive information. Section 552.131
provides in relevant part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a)—~(b). Section 552.131(a) excepts from disclosure only “trade
secret[s] of [a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Id. Thus, the
protection provided by section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Government Code. See id. § 552.110(a)—(b); ORDs 552, 661.
Therefore, because we have already disposed of the section 552.131 claims of Cordish and
Risever under section 552.110, we will only address the applicability of section 552.131(a)
of the Government Code to Apple, Fred’s GATX’s, GGNSC ’s, and Payless’ responsive
information. Upon review, we find GGNSC has established portions of its responsive
information constitute commercial or financial information, the release of which would cause
the company substantial competitive injury. Therefore, the governor’s office must withhold
the portions of GGNSC ’s information we marked under section 552.131(a)(2) of the
Government Code. However, Apple, Fred’s, GATX, and Payless have made only conclusory
allegations that the release of its remaining responsive information would result in substantial
competitive injury, and the governor may not withhold any of Apple, Fred’s, GATX, or
Payless’s remaining responsive information on that basis.  Further, we note
section 552.131(b) is designed to protect the interests of governmental bodies, not third
parties. Asthe governor’s office does not assert section 552.13 1(b) for any responsive third-
party information, we conclude that no portion of the third parties’ remaining responsive
information is excepted under section 552.131(b) of the Government Code.
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Lockheed raises section 552(b)(6) of title 5 of the United States Code, the Freedom of
Information Act (“FOIA”). We note FOIA is applicable to information held by an agency
of the federal government. In this instance, the information at issue is held by a Texas
agency, which is subject to the laws of the State of Texas. See Attorney General Opinion
MW-95 (1979) (FOIA exceptions apply to federal agencies, not to state agencies); Open
Records Decision Nos. 496 (1988), 124 (1976); see also Davidson v. Georgia, 622
F.2d 895, 897 (5th Cir. 1980) (state governments are not subject to FOIA); Open Records
Decision No. 561 at 7 n.3 (1990) (noting federal authorities may apply confidentiality
principles found in FOIA differently from way in which such principles are applied under
Texas open records law). This office has stated in numerous opinions that information in the
possession of a governmental body of the State of Texas is not confidential or excepted from
disclosure merely because the same information is or would be confidential in the hands of
a federal agency. See, e.g., Attorney General Opinion MW-95; ORD 124 (fact that
information held by federal agency is excepted by FOIA does not necessarily mean that same
information is excepted under Act when held by Texas governmental body). Thus, the

governor’s office may not withhold any portion of the submitted information on the basis of
FOIA. :

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses section 151.027 of the Tax Code.
Section 151.027(a) provides confidentiality for information collected under the Limited
Sales, Excise, and Use Tax Act. Tax Code § 151.027(a). Section 151.027(b) provides for
the confidentiality of information obtained during the course of an examination of a
taxpayer’s books. Id § 151.027(b). However, section 151.027 applies only to information
“furnished to and reviewed by the Texas Comptroller of Public Accounts (the “comptroller’s
office”) during its investigation of a taxpayer. Id. § 151.027; see Open Records Decision
No. 520 (1989) (section 151.027 applies only to information in comptroller’s custody, not
to information in another governmental body’s possession). Thus, section 151.027 applies
only to the comptroller’s office, and not the governor’s office. See Tax Code § 151.027,;
ORD 520. Accordingly, as the remaining information is not in the custody of the
comptroller’s office, we find it is not subject to section 151.027, and the governor’s office
may not withhold any portion of it under section 552.101 of the Government Code on that
basis.

Section 552.101 of the Government Code also encompasses section 171.206 of the Tax
Code, which provides that:

Except as provided by Section 171.207, the following information is
confidential and may not be made open to public inspection:

(1) information that is obtained from a record or other instrument that
is required by this chapter to be filed with the comptroller; or
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-(2) information, including information about the business affairs,
operations, profits, losses, cost of goods sold, compensation, or
expenditures of a taxable entity, obtained by an examination of the
books and records, officers, partners, trustees, agents, or employees
of a taxable entity on which a tax is imposed by this chapter.

Tax Code § 171.206. This provision protects information that is in the possession of the
comptroller’s office. As noted above, the information at issue is in the possession of the
governor’s office. Therefore, no portion of the information at issue is confidential under
section 171.206 of the Tax Code. Accordingly, no portion of the remaining information may
be withheld under section 552.101 of the Government Code on this basis.

Section 552.101 of the Government Code also encompasses section 6103(a) of title 26 of the
United States Code. Prior decisions of this office have held section 6103(a) of title 26 of the
United States Code renders federal tax return information confidential. See Attorney General
Opinion H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4
forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term “return information” as
“a taxpayer’s identity, the nature, source, or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld,
deficiencies, overassessments, or tax payments . . . or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [of the Treasury] with respect to
a return or with respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]”
See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). Thus, the
governor’s office must withhold the types of tax return information we indicated under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code.

Section 552.101 of the Government Code also encompasses information protected by other
~ statutes, such as section 560.003 of the Government Code. Section 560.003 provides that
“la] biometric identifier in the possession of a governmental body is exempt from disclosure
under [the Act].” Gov’t Code § 560.003; see also id. §§ 560.001(1) (defining “biometric
identifier” to include fingerprints), .002(1)(A) (governmental body may not sell, lease, or
otherwise disclose individual’s biometric identifier to another person unless individual
consents to disclosure). Therefore, the governor’s office must withhold the submitted
fingerprints in the remaining information under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
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685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600, 545
(1990), 523 (1989), 373 (1983) (sources of income not related to financial transaction
between an individual and a governmental body protected under common-law privacy).
However, the doctrine of common-law privacy protects the privacy interests of individuals,
not of corporations or other types of business organizations. See Open Records Decision
Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy is
designed primarily to protect human feelings and sensibilities, rather than property, business,
or other pecuniary interests); see also Rosenv. Matthews Constr. Co., 777 S.W.2d 434 (Tex.
App.—Houston [ 14th Dist.] 1989) (corporation has no right to privacy (citing United States
v. Morton Salt Co., 338 U.S. 632, 652 (1950))), rev'd on other grounds, 796 S.W.2d 692
(Tex. 1990). Additionally, we note the names of members of the public are generally not
highly intimate or embarrassing. See Open Records Decision Nos. 551 at 3 (1990)
(disclosure of person’s name, address, or telephone number not an invasion of privacy), 455
at 7 (1987) (home addresses and telephone numbers not protected under privacy). Upon
review, we find portions of the remaining information satisfy the standard articulated by the
Texas Supreme Court in Industrial Foundation. Thus, the governor’s office must withhold
the types of information we have indicated under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find none of the remaining
information is highly intimate or embarrassing and not of legitimate public concern. Thus,
none of the remaining information may be withheld under section 552.101 in conjunction
with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). Ebay and Risever assert the privacy analysis
under section 552.102(a) is the same as the common-law privacy test under section 552.101

of the Government Code, which is discussed above. See Indus. Found., 540 S.W.2d at 685.

In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.

App.—Austin 1983, writ ref’d n.r.e.), the court of appeals ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court has expressly disagreed with Hubert’s interpretation of section 552.102(a),

and held the privacy standard under section 552.102(a) differs from the Industrial Foundation
test under section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of
Tex.,354 S.W.3d 336 (Tex. 2010). The Supreme Court also considered the applicability of
section 552.102(a) and held it excepts from disclosure the dates of birth of state employees
in the payroll database of the Texas Comptroller of Public Accounts. See id. at 348. Upon
review, we find Ebay and Risever have failed to demonstrate the applicability of
section 552.102(a) to any of the remaining information, and the governor’s office may not
withhold any of the remaining information on this basis.
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Some of the remaining information may be subject to section 552.117 of the Government
Code.” Section 552.117(a)(1) excepts from disclosure the home address and telephone
number, emergency contact information, social security number, and family member
information of a current or former employee or official of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
Gov’t Code § 552.117(a)(1). We note section 552.117 is also applicable to personal cellular
telephone numbers, provided the cellular telephone service is not paid for by a governmental
body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to
cellular telephone numbers paid for by governmental body and intended for official use).
Whether a particular item of information is protected by section 552.117(a)(1) must be
determined at the time of the governmental body’s receipt of the request for the information.
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee or official who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body’s receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee or official who did not
timely request under section 552.024 the information be kept confidential. Accordingly, if
the individuals whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code and a governmental body does not pay for the
cellular telephone service, the governor’s office must withhold the cellular telephone
numbers in the remaining information under section 552.117(a)(1) of the Government Code.
Conversely, if the individuals at issue did not timely request confidentiality under
section 552.024 or a governmental body pays for the cellular telephone service, the
governor’s office may not withhold the cellular telephone numbers in the remaining
information under section 552.117(a)(1).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find the
governor’s office must withhold the information we marked under section 552.130 of the
Government Code.

Section 552.136 of the Government Code provides, “Notwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
seeid §552.136(a) (defining “access device”). This office has determined insurance policy
numbers are access device numbers for purposes of section 552.136. Accordingly, the
governor’s office must withhold the routing numbers and partial credit card numbers

contained in the remaining information under section 552.136 of the Government Code.

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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However, none of the remaining responsive information is confidential under
section 552.136 and the governor’s office may not withhold it on those grounds.

We note the remaining information contains e-mail addresses. Section 552.137 of the
Government Code excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Section 552.137 is not
applicable to an institutional e-mail address, an Internet website address, the general e-mail
address of a business, an e-mail address of a person who has a contractual relationship with
a governmental body, or an e-mail address maintained by a governmental entity for one of
its officials or employees. See id. § 552.137(c). To the extent the e-mail addresses at issue
are not excluded by subsection 552.137(c) of the Government Code, the governor’s office
must withhold such e-mail addresses under section 552.137 of the Government Code, unless

the individuals to whom the e-mail addresses belong affirmatively consent to their release.
See id. § 552.137(b).

We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, to the extent the law, facts, or circumstances on which the prior rulings at issue
are based have not changed, the governor’s office must continue to rely on them as previous
determinations and withhold or release the identical information in accordance with those
rulings. The governor’s office may withhold Exhibit B and the information we indicated
under section 552.104 of the Government Code. The governor’s office must withhold the
information we indicated under section 552.110(b) of the Government Code and the
information we marked under section 552.131(a)(2) of the Government Code. The
governor’s office must withhold the types of tax return information we indicated under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code. The governor’s office must withhold the submitted fingerprints in
the remaining information under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code. The governor’s office must withhold the
types of information we indicated under section 552.101 of the Government Code in
conjunction with common-law privacy. If the individuals whose information is at issue
timely requested confidentiality pursuant to section 552.024 of the Government Code, the
governor’s office must withhold the personal cellular telephone numbers within the
remaining information to the extent these cellular telephone numbers belong to governor’s
office employees or officials and the cellular telephone service is not paid for by a
governmental body. The governor’s office must withhold the information we marked under
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section 552.130 of the Government Code. The governor’s office must withhold the routing
numbers and partial credit card numbers contained in the remaining information under
section 552.136 of the Government Code. To the extent the e-mail addresses at issue are not
excluded by subsection 552.137(c) of the Government Code, the governor’s office must
withhold such e-mail addresses under section 552.137 of the Government Code, unless the
individuals to whom the e-mail addresses belong affirmatively consent to their release. The
remaining responsive information must be released; however, any information that is subject
to copyright may be released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Paige Lay

Assistant Attorney General
Open Records Division
PL/mo

Ref: ID# 713521
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